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Trade Policy Staff Committee

ATTN: Section 1377 Comments

Office of the United States Trade Representative
600 17% Strect NW

Washington, DC 20508

Ret Request for Section 1377 Comments Con cerning Compliance with

Telecommunications Trade Asreements
Dear Ms. Blue:

On behalf of the BellSouth Corporation, I appreciate the opportunity to submit comments
regarding unfair foreign commerciat practicss in the telecommunications induatry pursuant to
Section 1377 of the Umuibug Trade and Competitiveness Act of 1988 {19 US.C. 3104).

Az indicated hy anr filing of Tattnary 26, 2001 and onr subzequent March 30, 2001
update, we continus to appreciats the advocacy role that the US government has performed in
advancing open competition in Peru’s telecommunications market. Nevertheless, fundamenta]
problems still exiat, including a lack of ransparency in the repulatory proecss by OSIPTIL, the
tegulator, that unmecessanly and unfairly favors the dominamt carrier, Telefonica del Pern, which
controls about 70 percent of the demestic maked

As before, the lack of transparency in the regulatory process is deeply trouhiling.
Rogulations ar¢ frequently [ssued without required public dissemination or comment. Our
efforts 1o obtain information directly from the regulator (as opposed to the newspapers or even
CUF prittary competiter) are often rebuffed. The public policy on vilier rationaie for issuance af
niew regulations or aiteration of existing regulations can bs unclear or even counterintuitive.

Regulatory conduct has been anti-competitive and arbiirary, including the following
illustrative review of the immediate past:

1. Beginning in 1996, BellSouth was forced by OSIPTEL to charge its castomers on a
por secund rounding hagis white refusing to madify BellSouth's agrooment with
Telefonica del Peru, by which BellSouth paid traffic settlements on a per minute
rounding basis. This sitwation was finally medified in July 1999 with sn OSIPTEL
resolution requining all waffic setlements © be made on a per second basis,
However, OSIPTEL delayed the implementation and then stated the new norm was
inapplicable until an additional nomm was isswsd. This siluation continued wnti]
Mareh 2001, when OSIPTEL finally implemented its own norm.
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2. Telefonica unilaterally dscided to breach ths iraffic settlements agreement for traffic
coming sut of their payphenes to force BellSuuth o increuse the Telefonica share of
revenues from public user fees. OSIPTEL refused to take action until BeliSouth
hegan a formal complaint ageinst L'elstonice, at which point OSIPTEL refused
Jurisdiction (even though the contract clearly established arbitration before the
tegulator). As a reselt, Telefonica retained ahoi TIS$15 million from BellSouth for
almast two years, betore which, from 1998-1999, Telefonica had retained settlements
from traffic for some US$30 milfion.

L4l

Similarly, upon lobbying by Telefonica, and without any opportunity for BellSouth to
comment, OSIPTEL modified the agreement on settlements of traffic from their
payphones to BellSouth's mobile network, modified the Calling Party Pays system
with respect to such traffic, and established an interconnection fee. The ecomomic
recult of OSIPTEL's unilateral measure has lLecn 0 (cansfer approximately
US$300,000 per month from BellSouth to Telefonica

4, Even though mobile telephony is one of the most dynamic and competitive sectors in
the country, with four competing firms including BellSouth and 2 penetration rate
greater than fandline penetration, OSIPTEL is mcreasingly prevceupivd with the
mobtle market. Rather than nnpose price regulations, OSIPTEL should let the market
in (his competitive sactar decide these prices, and foecus its limited rosources instead
on arcas where greater attention is required, e.g. Telefonica’s anti-competitive
behavior as the dominant carrier.

BeliSouth continues to believe that Pern is in violation of its WTO commitments to
maintain indepenclent, impartial reguiation, as well as to mainlain competitive safeguards by not
making available to 2l service suppliers on a timely basis the technical and commercial
information relevant to provide service. In fact, preliminary results of an investigation nf
OSTPTEL by Peru’s own Cotgress show that the resulator has tior acted in 2 manner consistent
with its mandate to prevent the dominanr carrier, Telefonica del Pend, from acting against the
intarasts of constmers, or to promote froc and fair competition AF10LE, GOMPELiTors.

Under the new Toledo government, a fregh opportunity novw exista to prioritize reform of
the telecommunications sector as a leading indicator of the government’s commitment to
competitive practices in a manner distinct from the previnns govermment, The Peruvian
govenunenl is in the procass of nominating 2 new head ragulator to a five-year term, an
important signal of the direstion the government intends to take. At a time when the United
States is roady to offer sienifivanly enhanced, dury-free access to Peruvian products as part of
Andean Trade Preferences Act legislation, z prospact that BellSouth supports, 1t would be
appropriate to insist upon a more transparent, pro-competitive telecommunications environment,
Enhanesd benefits from the United States should be matched by a renewed commitment from
Pery to meet pre-existing responsibilities.
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We continue to be motivated by the goal of achieving a flly fair and competitive

regulatory environment in Peru, and ask for your continued assistance in bringing the
Covernment of Peru into compliance with its obligations under the WTO.

We remain willing 2t any time to mect with appropriate US goveruunent officials to
discuss this matter further.

Sicerely,



